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IN THE 
· Supreme Court of Appeals of Virginia 
AT RICHMOND. 
G. D. HORNER, .T. V. MOORE, W~ D. WILLIAMS, 
E. M. KELLOGG, JOHN T. DANIEL AND 
J. A. BYRD, 
v. 
-THE FIR.ST NATIONAL BANI{ OF ST. MARY'S OF· 
LEONARDTOWN, MARYLAND. 
To the Honorable Ju,dges of the Supreme Court of Appeals 
. of Virginia: . 
·Your petitioners, G. D. Horner, J. V. Moore, W. D. Wil-
liams, E. M. Kellogg, tT ohn T. Daniel and J. A. Bryd, re-
spectfully represent tha.t they are aggrieved by a final de-
cree of the Circuit Court for Northampton County, entered 
on the 17th dny of September, 1926, in a certain suit in equity 
therein then p<~nuing ·wherein the First National Bank of St. 
Mary's, of Leonardtown, Maryland, was plaintiff and your 
petitioners were defendants. The cause was heard on bill 
and denmrrer alone, so that the record is a very brief one. 
As will be seen, the bill alleged that on Dec-ember 7, 1922, 
the plaintiff had her.orue the holder for value of a negotiable 
note for Three Thousand ($3,000.00) Dollars, executed by one 
T. G. :B,isher and C:·ndorsed by .your petitioners and also one 
Harry Layfield, payable four months after date; that at its 
maturi~y this note had been reduced by a curtail to $2,500.00, 
and a renewal note for the latter amount given, bearing the 
endorsement of your petitioners, but without the endorse-
ment of i.he ~.aid Layfield; that this note of $2,500.00 fell due 
July 20, 1923, and was reduced by a payment of $300.00;and· 
a new note for $2,000.00, maturing November 20, 1923, and 
bearing 1he Pndorsement of your petitioners, given in re-
newal: a111l t.hat this third note had fallen due November 
20, 1 H2:3, ltad been protested for non-payment, but l1ad been 
paid in f'uH on November 23, 1923. 
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All of the foreg9ing was simply by way of introduction, 
for, as just stated, the bill alleged the payment of the $2,-
200.00 uote in full. The bill, however, went on to state that 
on DecemlJer 21, 1923, the plaintiff had become the holder for 
value of an entirely new note in the sum of $2,000.00 made by 
the said Pisher and endorsed by your petitioners. This note 
bore date of November 20, 1923, and matured March 20, 1924. 
It does not appear who was the holder of the note from the 
date of its execution; November 20, 1923, until its acquisi-
tion by the plaintiff on December 21, 1923. When this note 
fell due on March 20, 1924, it was not paid-nor does the bill 
all~_qe tht1l· it was presented for payment, or notice of its non-
pa~~fniJent given, or that either of these things was wali'Ved.. 
Subse(juently, on March 24, 1924,-four days after the ma-
turity of the note-Fisher, the maker, according to the alle-
gations of the bill, paid $1,000.00 on account of this note, and. 
gave the plaintiff another note in the sum of $1,000.00, pay:. 
ahle on demand, which last mentioned note was also endorsed 
by your petitioners. On July 11, 1924, Fisher, the maker, 
made a payment of $100.00 on this last mentioned note, and 
on Octob~r 24, 1924, the balance due on it of $913.50 was paid 
hv your petitioners; and the note thereupon surrendered by 
the holder to your petitioners. 
'l,he bill then went on to charge that on July 14, 1924, an 
invo]uniary petition in bankruptcy had been filed in the Dis-
trict Oonrt of the United States for the Eastern District of 
Virginia by the creditors of the said Fisher, and that on Sep-
tember ~4, 1924, he had been adjudicated a bankrupt. It fur-
ther nlleged that F'isher 's trustee in bankruptcy had obtained 
a judgment against the said plaintiff on February 15, 1925, 
in the Unit6d States District Court for the District of Mary-
land fol' the sums paid to it by the said Fisher on March 
24, 1.924, and July 11, 19·24, aggregating $1,100.00, with in-
terest thereon, upon the ground that the said payments were 
preferences, and, having been made within four months of 
the bankruptcy of the said Fisher; were voidable under the 
BankruptcY Act. 
The hill then proceeded to allege that the plaintiff had paid 
the said judgment against it; and that, by reason of this fact. 
yonr petitioners had become indebted to it not only in the 
said sum of $1,100.00, with interest thus paid by it, but also 
for the costE! and attorney's fees in the Maryland suit and 
ah~o iu the instant suit. 
To this l)ill your petitioners filed the following demurrer: 
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'D111-tS'l,: The alleged cause of action is not cognizable in a 
court of equity. 
SECOND : The said bill fails to disclose any cause of 
action against these ·~defendants . 
. 'l'HlRD: The said bill shows on its face· that the note of 
T'vo Thousand ( $2,000.00) Dollars of December 21, 1923, 
'vas duly paid and cancelled, and that, accordingly, there is 
no liability upon these defendants as to such note or any part 
thereof. 
After hearing argument on the demurrer, the Court held 
that the court costs in the 1\faryland court could not be recov-
ered back from your petitioners, but that your petitioners 
wer.e liable to the plaintiff for the. sum of $1,100.00 with in-
terest which it had been compelled to pay back to the trus-
tee in bankruptcy, and also for an attorney's fee of $110.00 
in the instant case. 
Your petitioners respectfully submit that the said decree 
.was erroneous for the following reasons: 
- 1. The Court's attention is particularly directed to the 
allegations of the bill regarding the note of $2,000.00. As 
3lready stated, what appears in the bill prior to the allega-
tions as to this note is merely introductory; the former notes 
which had been executed by the said T. G. Fisher and en~ 
dorsed by your petitioners ha:ving been paid in full. On 
December 21, 1923, the plaintiff, for the first time, became 
the holder of the note for $2,000.00, made by the said Fisher, 
and endorsed by your petitioners . The bill alleges that this 
note matured March 20, 1924. (See- l\L R., p. 3.) The bill 
further alleges that it was not paid on ~larch 20, 1924. On 
March 24, 19·24,-four days after its maturity-Fisher, the 
maker. paid the plaintiff's collecting agent at Cape Charles 
$1.000.00 and sent it his renewal note for $1,000.00 endorsed 
by your petitioners. So far as the bill discloses, there was 
plainly no liability upon your petitioners with regard to this 
$2,000.00 note after March· 20, 1924. It was necessary, if 
you.r petitioners were to become liable on it, that it should be 
nresented for payment on ~{arch 20, and that, if not paid by 
·the maker, notice of this fact should be given the endorsers, 
or that those requirements should he waived. It was further 
1wceRsary that the bill should allege these necessary facts. 
-The bill docs not allege them. It says absolutely nothing of 
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what happened on March 20, 1924--except that the note was 
not paid. So that, so far as the allegations of the bill dis .. 
clo~e, when Fisher made the payment of $1,000.00 on March 
24, 1924, your petitioners had all been released from any 
l·iability on the said note. Having been,. so far as the allega-
tions of the bill disclose, released from all liability as en-
dorsers on March 20, 1924, by reason of the failure of the 
plaintiff to present the note for payment or to give them no-
tice of its non-payment, and, therefore, not standing in the 
position of endorsers on 1\IIarch 24, 1924, the payment of $1,-
000.00 by Fisher on account of his indebtedness to plaintiff, 
'\ras a ma:tter with which they were not at all concerned-a 
n1atter which could not effect them one way or another, which 
did not benefit them, and which c01.dd not constitute a prefer-
ence ·in their favor. 
In the case of Security .Loan & Trust 'Compa;ny v. Fields, 
110 Va. 827, this Court held that a notice of motion for judg-
ment against the endorsers of a negotiable note must con-
tain allegations of presentment for payment and notice of 
dishonor to the endorsers, and that a notice without these alle-
. ,qa.tio·ns u:a.~ bad upon demurrer. That case is directly in 
point. The bill in this case, as we have seen, alleges that 
your petitioners endorsed a note which fell due on March 
20, J 923. It absolutely fails to say what was done with the 
note when it fell due. It does allege that it was not paid-
that no vayment was made on it until four days later. If it 
was not presented for payment on March 20, or, if presented, 
if notice of its non-payment was not given to the endorsers, 
they ceased to be liable on it. The absence of any allega-
tion to the effect that such presentment was made, or notice 
given, clearly made the bill bad on demurrer. 
2. rrhe theory upon which plaintiff proceeded in this suit, 
and upon which the Court acted, 'vas that the holder of a 
note who has knowingly accepted a preferential payment of 
the same ±rom an insolvent maker, and surrendered up the 
note t'.J the rnaker, can, if bankruptcy proceedings should be 
iiLstituted against the maker within four months th:ereafter, 
and the trnstee in bankruptcy should recover the amount of 
the preference from him (the holder), in turn hold the en-
dorsers liable just as though the said payment had not been 
accepted and the note surrendered up-and this notwith-
standing the endorsers did not know that the payment was a 
preference or that the maker was insolvent. 
This presents a question of first impression in thi~ State. 
r::as(.lW here it has. been variously decided. 
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It will be borne in mind that, under the Bankruptcy Act, 
a preferencE!, to be voidable, must be one which the creditor 
has reasonable cause to believe to be such. If he should not 
have such reasonable cause, he may retain the payment; 
although its retention will prevent him from sharing in the 
other assets. Bankruptcy Act of 1898, section 60-b; section 
57H-G. So that, as it appears from the bill that tl}.e bank-
rupt, ~,is her's, trustee in bankruptcy had recovered back from 
the pll:\hltiff the payments made to it by Fisher, it necessarily 
follow.s that tht' plaintiff had reasonable cause to know, when 
it accepted these payments, that they were preferences. That 
is to say, the bill shows that the plaintiff, when accepting 
these payments, knew, ·or had reasonable cause to know, that 
they were in fraud of the Bankruptcy Act, and that it partici-
pated in the fraud. But it· does 't'Wt appear that your peti-
tioners had a·n;_lj Sitch knowledge. 
The case of Bartholow v. Bean,, 18 Wall. 635, was an action 
to r~cover back the preferential payment of a note. It ap-
peared that there was a. solvent endorser on the note, and it 
\vas nrged by the defendant, the holder of the note, that this 
fact had eompelled him to accept t~e payment-that, if he 
ha.cl not done so, the endorser would have been released. 
As to this, Mr. Justice l\filler said: 
"It is very obvious that the statute intended, in pursuit of 
its policy of equal distribution, to exclude both the holder of· 
the note and the surety or endorser from. the rig4t to receive 
payment from the iusolv~nt bankn1pt. It· is forbidden. It 
is called a fraud upon the statute in one place and an evasion 
of it in another. It was made by the statute equally the duty 
of the holder of the note and of the endorser to refuse to 
receive such a payment. 
"Under these circumstances, whatever might have heen 
the right of the endor~er, in the absence of the Bankrupt 
law, to set up a tender hy the debtor, and a refusal of the note-
holder to receive payment, as a. defense to a suit against him 
a8 endorser, no court of law or equity could sustain such a de-
fense, while that law furnishes the paramount rule of con-
duct for all the parties to the transaction; and when in obey-
ing the mandates of the law the endorser is placed in no 
worse position than he was before, while by receiving the 
money the holder of the note makes himself liable to a. judg-
ment for tlw amount in favor of the bankrupt's assignee, and 
loses his 'right to recover, either of the endorser or of the:, 
b(:.nkrupt 's estate." 
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The italicized part of this quotation has been treated as 
obiter and severely criticized in the cases of Swarts. v. Fourth 
National Ba;nk, li7 Fed. (C. C. A.) 1; Watson v. Poag;~,e, 42 
Iowa 582; and National Bank v. Pt·ewett~ 96 S. w.· (Tenn.) 
:-134; 9 L. R. A. (N. S.) 581. 
It was followed and approved in In Re Ayres, Fed. Cas. 
685, and Bank v. Cooke, 76 l{y. 340. 
Notwithstanding the criticism contained in the three cases 
mentioned, it is submitted that the principle announced by 
Judge l\tliller is sound and should be followed. . 
~nasmuch as a creditor, who knowingly, or having cause to 
know, accepts a preference from an insolvent, does some-
thing in fraud of the law, it would seem that he should not 
be allowed to take advantage of his own wrong, and that, in 
the absence of acquiescence or consent, amounting to an es-
toppel, on the part of the endorser, no recovery over .such 
should be allowed against the latter. The plaintiff knew, or 
had. cause to know, that ·E'isher was creating a preference in 
its favor; it knew that Fisher had no right to do this; and 
accordingly it had no right to accept the preference. It fur-
ther knew that, as was distinctly held in the case of Batholow 
v. Bea1~, it could refuse to accept this preference from 
Fisher without in any way releasing the endorsers on Fish-
er's note. It should, therefore, in fairness to these endors-
ers, have consulted them before accepting the preference; and; 
having accepted it without conferring with them, or giving 
them the benefit- of its knowledge, and thus materially af-
fected their situation with regard to Fisher, it should be com-
])(~11(;\d to abide by the result 'vhich it has thus alone brought 
about. 
Jn a recent case the Circuit Court of Appeals for the 
:4eventh Circuit, cited with approval the above quotation from 
the :Bartholow case, including the statement made by Judge 
Miller as to the release of the endorsers. See In re George 
M. Il'ill Con~pany, 130 Fed. 315. And still more recently, in 
the case of Reber v. Shulman, 183 Fed. 564, the Circuit Court 
of .A pp€:als for the Third Circuit has, we submit, ruled 
squarely in accord with the Bartholow case. The Reber case 
was nn action by a trustee in bankruptcy again~t the endors-
ers of a note which had been preferentially paid by the maker 
to the bolder. It was held by the Court that this could not 
be done where there was no evidence to show that the en-
dorsers advised or procured the payment, or had knowledge 
G. D. Horner, et al., v. First Nat. Bk. of St. Mary's. 7 
of it until after it had been paid. In discussing the question, 
the Court said : 
I 
''lt was admitted at the trial 'that at the time the petition 
in btn1kruptcy was filed, and for four months prior thereto, 
the. bankrupts, as a firm were insolvent'. The questions re-
maining for consideration, therefore, are: First, whether the 
bankrupts intended to prefer the defendants; and, second, 
whether the defendant knew: or had reasonable cause to be-
lieve, that a preference was intended. These are vital points, 
· and the determination of either of them against the trustee 
will result in upholding the judgment below. The record, not-
. withstanding it is somewhat voluminous, has been carefully 
e.xaTnined for the purpose of ascertaining whether the proofs 
offered in behalf of the trustee, upon whom the burden of 
proof rested, were sufficient to .support the verdict. Without 
refcrdng tc the evidence in detail, it is enough to say that we 
think that there was evidence sufficient to support the first 
·point, but that we fail to find any in support of the second, 
to the effect that Shulman & Bro. knew, or had reasonable 
causQ to believe, that it was intended by the bankrupts to pre-
fer thmn when they paid Nemcoff the notes upon which Shul-
man & Bro. were contingently liable as endorsers. If we 
were i.o admit that Shulman & Bro. knew, or had reasonable 
cause 'to hE>lieve, that ,T. Stern & Sons were insolvent, of which, 
however, there is no satisfactory or sufficient evidence-in-
deed. the evidence is. rather to the contrary-we would still 
be confronted by the fact that there is a total absence of 
any Hvidence showing, or tending to sho,v, that Shulamn & 
Bro .• had any knowledge whatever of the payment of the 
notes by ,J. Stern & Sons to N emcoff until after they had been 
pairl. E1urthermore, we have not been pointed to, .nor have' 
we been able to discover, any evidence to sho'v that Shulman 
& Hro. ever advised, counseled or procured 'the payments in 
questjon, or that they had any authority or control over the 
bankrupt's affairs. Under these circumstances, how can it 
l)e arg11ed with the slightest degree of plausibility that Shul-
man & Bro. had reasonable cause to believe that. the pay-
ment.s made by the bankrupts to N emcoff were intended to 
giYe the respond.ent~ a preference~ It is impossible to argue 
such a proposition; once stated, it answers itself. 
"1n K ob1t.sch ·v. Hand, 156 Fed. 660, 84 C. C. A. 372; In re 
Sande'rson (D. C.), 1.49 Fed. 273, and in B~r.own v. Streicher 
(D. C.), 177 Fed. 473, the party benefitted by the payment 
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made by the bankrupt either had control of the bankrupt or 
requested him to make the payment, so that in every instance 
th(;k party benefitted by the payment not ·only had knowledge 
thereof, but actively participated therein. Possibly there 
might be found under this branch of the case some circum-
stance which might engender a suspicion; but 've fail to find 
any upon which the verdict of the jury could satisfactorily 
be rested. It was therefore the plain duty of the judge to 
cuter judgment for the respondents non obstante veredicto.'' 
If, therefore, Fisher's trustee, under the ruling of this 
case, would have had no right to proceed directly against 
your petitioners, due to the fact that it nowhere appears that 
they had any knowledge that the payments made by Fisher 
to the plaintiff were preferences, or even that Fisher was 
insolvent-surely this result cannot be accomplished indi-
rectly by permitting the plaintiff, affer it has been forced to 
surrender up the payment made to it-because it did have the 
guilty knowledge that Fisher was acting in fraud of the law-
to do what the trustee could not have done, and thus indi-
rectly bring about a result which could not be brought about 
direetly. 
8. The demurrer also raised the question of the right of 
the plaintiff to proceed in equity instead of at law; but this 
ground of demurrer will not be insisted upon. 
In conclusion, therefore, we confidently submit that, for 
the reasons stated, the Circuit Court should have sustained 
the demurrer and have entered up judgment in favor of your 
petitioners. 
Your petitioners accordingly pray that they may be awarded 
a writ of error from and supersedeas to said judgment; that 
the same may be reversed and set aside ; and that this court 
will enter such judgment in their favor as· the Circuit Court 
should have entered; and that they may have such other relief 
as may be proper . 
.And your petitioners will ever pray, etc. 
Respectfully submitted, 
PETITIONERS, 
By JAMES E. HEATH, 
their attorney. 
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I, ,James E. Ifeath, an attorney practicing in the Supreme 
Court of .. A.ppeals of Virginia., do hereby cert~fy that, in my 
opinion, it is right that the Supreme Court of Appeals should 
review the decree complained of in the foregoing petition. 
JAMES E. HEATH, 
An attorney practicing in the Supreme Court of 
Appeals of Virginia. 
Norfolk, Nov. 15, 1926. 
Writ of error and S'lltpersedeas awarded. Bond $1,500.00. 
November 23, 1926. 
In the Circuit Court of the County of Northampton, Virginia. 
The First National Bank of St. Mary's, of Leonardtown, 
Pltff., 
Against 
G. D. Horner, J. V. Moore, W. D. Williams, E. M. Kellogg, 
lohn T. Daniel and J. A. Byrd, Defdts. 
In Chancery. 
TRANSCRIPT OF RECORD. 
VIRGINIA, 
County of Northampton, to-wit: 
P.leas before the Circuit Court of said County of North-
ampton, on the 17th day of September, A. D., 1926. 
Be It Remembered, That heretofore, to-,vit: At the Second 
Aprii Rules, 1926, of said Court, came the complainant and 
filed in the Clerk's Office of said Court its Bill in Chancery, 
which is in the following words and figures, to-wit: 
To the Honorable N. B. Wescott, Judge of said Court: 
Your complainant, the First National Bank of St. Mary's, 
of Leonardtown, Maryland, respectfully represents that-
1. 0~1 the 7th day of December, 1922, your complainant be-
came the holder for value in due course of a certain nego-
tiable promissory note in the amount of Three Thousand Dol-
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lars ( $3,000.00), executed and made by one T. G. Fisher and 
endorsed by G. D. Horner, J. A. Byrd, W. D. Williams, John 
T. Daniel, J. V. 1\ioore, E. M. Kellogg and Harry Layfield, 
payable four months from date; and on the maturity date of 
the said note the said T. G. Fisher made a payment and thus 
curtailed the aforesaid note in the amount of Five Hundred 
Dollars ( $500.00) to the Farmers & Merchants 
page 2 ~ Trust Bank, Cape Charles, Va., as collecting bank 
for your complainant, and executed a renewal note 
in the sum of Twenty-Five Hundred Dollars ($2,500}, en~ 
dorsed by G. D. Horner, J. A. Byrd, W. D. ·Williams, John 
T. Daniel, J. V. Moore and E. M. Kellogg, payaule four 
months from date, thus maturing on July 20, 1923. This 
note was sent out for collection by your complainant to the 
Parrr1ers & Merchants Trust Bank, Cape Charles, Virginia, 
as collecting bank, and on July 27, 1923, your complainant 
receiveJ a payment or curtailment of Three Hundred Dollars 
($UOO.OO) on this note by T. G. Fisher and a renewal note 
executed by T. G. Fisher in. the amount of Twenty-Two Hun-
-!) dred ]JollarB ($2,200.00), payable in four months, maturing 
on Novelliber 20, 1923, and endorsed by G. D. Horner, J. A. 
Byrd, "\V. n. Williams, John T. Daniel, J. V. Moore and E. 
1\l. l(elJogg. On October 30, 1923, your complainant sent out 
this note for collection to the Farmers & Merchants Trust 
Hank, Cape Charles, Virginia, as collecting bank, and on 
November 20, 1923, this note was protested to bind the en-
dorsers and on November 23rd, 1923, the said Farmer.s & 
1\:[erchants Trust Bank settled and paid in full this said note 
to your complainant. On December 21st, 1923, your com-
·p]ainant became the holder for value of another note in the 
amount of Two Thousand Dollars ($2,000.00), exe-
page 3 ~ cuted by the said T. G. Fisher and endorsed by J. 
. V. Moore, G. D. Hon1er, W. D. Williams, E. M. 
l{e1log-g, John T. Daniel and J. A. Byrd, bearing date No-
vember 20, 1923, and maturing March 20, 1924. On Febru-
ary 18, 1924, your complainant sent this said note to the 
Farmers & Merchants Trust Bank at Cape Charles, Virginia, 
for collection and on ~·larch 24, 1924, your complainant re-
ceived thtough the said Farmers & Merchants Trust Bank, a 
payment of One Thousand Dollars ($1,000.00} by T. G. Fisher. 
on this said note and a renewal note dated 1tiarch 20, 1924, 
in the amount of One Thousand Dollars ($1,000.00}, and pay-
able on demand, endorsed by J. V. 1.\Ioore, G. D. Horner, W. 
D. Williams, E. M. l{ellogg, John T. Daniel. and J. A. Byrd. 
Under date of July 11, 1924, the said T. G. Fisher made a 
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payment on this latter note of One Hundred Dollars ( $100.00) 
through the Farmers & Merchants Trust Bank, and on Oc-
tober 24, 1924, your complainant rec.eived through the Farm-
ers & Merchants Trust Bank, the balance due on this note of 
Nine IIundred Dollars ( $900.00) and interest of Thirteen 
Dollars and Fifty Cents ( $13.50), paid by the endorsers 
aforesaid; and the said Fa1·mers & Merchants Trust Bank as 
collecting Bank for your complainant surrendered the said 
note to the party or parties, paying the balance due thereofit 
and 
2. On July 14, 1924, an involuntary petition in bankruptcy 
was filed by creditors of the said T. G. Fisher, and 
page 4} on the 24th day of September, 1924, the said T. G. 
Fisher was duly adjudged a bankrupt, and 
3. On February 15, 1925, by virtue of a judgment of the 
U. S. District Court for the District of Maryland rendered 
in the suit of Otto Lowe, trustee in bankruptcy for T. G. 
Fisher against your complainant, your complainant was or-
dered to pay to the Trustee in bankruptcy of the T. G. 
Fisher bankrupt estate, the sum of Eleven Hundred Dollars 
($1,100.00) with interest on One Hundred Dollars ($100.00) 
from July 11, 1924, and costs of suit in the amount of One 
liundred Seventy-Two Dollars and Three Cents ($172.03), 
upon the ground that the payments by the said T. G. Fisher 
of One Thousand Dollars ( $1,000.00) on March 24, 1924, and 
of One Hundred Dollars ($100.00) on July 11, 1924, 'vere 
transfers and payments made within four months of the 
bankruptcy of the said T. G. Fisher, and that said payments 
or tran8fers were voidable preferences under the Bankruptcy 
.Acts, and 
4. Your complainant has duly filed its claim and proof of 
debt wit.h the Referee in bankruptcy, John T. Wilkins, III., 
against the estate of the said T. G. Fisher, bankrupt, for the 
sum of Eleven If.undred Dollars ($1,100.00) with interest on 
One Thousand Dollars ($1,000.00) from lVIarch 24th, 1924, 
· ai1d interest on One Hundred Dollars ($100.00) 
page 5 } from July 11, 1924, and 
5. Your complainant as aforestateQ. expended Four Hun-
dred Thirteeen Dollars and Thirty-Three Cents ($413.33) as 
costs of suit and attorney's fees in the suit of Otto Lowe, 
trustee h1 bankruptcy for T. G. Fisher, against your com-
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p1ainant iu the U. S. District Court for the District of Mary-
laud, and your complainant in defending the. said suit was 
acting in behalf and for the benefit of the endorsers of the 
said note, to-wit: J. V. Moore, G. D. Horner, W. D. Wil-
liam8, ii.J. M. Kellogg, John T. Daniel and J. A. Byrd, and 
6. Your. complainant alleges that the said G. D. Horner, 
J. V. Moore, W. D. Williams, E. M. Kellogg, John T. Daniel 
and ,J. A. Byrd as endorsers on the aforesaid note are justly 
and truly indebted to your complainant in the sums of One 
Thonsfuld Dollars ($1,000.00) with interest from March 20, 
1924, until paid, and One Hundred Dollars ($1_00.00) with in-
terest thereon from July 11, 1924, until paid, Four Hundred 
':Phirteen Dollars and Thirty-Three Cents ($413.33) as ·costs 
of suit and attorneys' fees in the suit of Otto Lowe, trustee, 
iu bankruptcy for '1,. G. Fisher, against your complaina;n.t, 
in the U. S. District Court for the District of Maryland and 
ten per centum of the said ·principal amounts of Eleven Hun-
dred Dollars ($1,100.00) as attorney's fees as provided in the 
said negotiable promissory note and which said ten 
page 6 ~ per centum attorneys' fees the said G. D. Horner, 
,J. V. Moore, W. D. Williams, E. M. Kellogg, John 
T. Daniel and J. A. Byrd as endorsers contracted and agreed -
to pay in the event of default made in the payment of the 
said note and 
7. Your complainant alleges that the said G. D. Horner, 
J. V. Moore, W. D. \;villiams, E. M. Kellogg, John T. Daniel 
an,d J . .A.. Byrd as endorsers on the said note are truly and · 
justly indebted in the respective and total amounts as set 
forth in the preceding section 6, by virtue of your complain-
ant having to refund and to pay over to the trustee in bank~ 
ruptcy of T. G. Fisher, the aforesaid sums of Eleven Hun-
dred Doll~rs ($1,1.00.00) ·with interest and the costs of the 
suit and attorneys' fees in behalf of the said suit expended, · 
and 
8. That the said negotiable promissory note in the amount 
of 'rwo Thousand Dollars ($2,000.00) as .aforesaid has never 
been paid and that the amounts justly due thereon to your 
complainant as afore.s~id by the endorsers G. D. Horner,. J. 
V.l\foore, vV. D. Williams, E. M. Kellogg, John T. Daniel and 
.J. A. Byrd as stated iii section 6 herein should be aqjudged; 
orcl~red and decreed by this :Honorable Court to be paid to 
your complainant and that the said endorsers should surren-
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der and produce the aforementioned notes or note 
page 7 } of Two Thousand Dollars ($2,000.00) as afore-
stated in Court, which were or was surrendered to 
them by the said Farmers & Merchants Trust Bank. 
The note and debt sued upon is not taxable hereunder in 
the hands of the plaintiff. 
In consideration whereof, and forasmuch as your 'complain-
ant is remediless in the premises, save in. a court of equity, 
your complainant prays that the said G. D. Horner, J. V. 
Moore, W. D. Williams, E. M. Kellogg, John T. Daniel and J. 
A. Byrd may .be made par~ies defendants to this bill and 
required, but not on oath, to answer the same, the oath being 
hereby waiYed; that the said G. D. ·Horner, J. V. Moore, W. 
D. Williams, E. M. Kellogg, John T. Daniel and J. A. Byrd 
be required to furnish and to produce for your complainant 
the aforementioned notes or note of Two Thousand Dollars 
( $2,000.00) surrendered to them by the said Farmers & Mer-
chants Trust Bank of Cape Charles, V-irginia; and that this · 
court may adjudge, order and decree that the said G. D. Hor-
ner, ,J. V. ~Ioore, W. D. Williams, E. M. Kellogg, John T. 
Daniel and J. A~ Byrd be adjudged and ordered to pay to 
your complainant the sums of One. Thousand Dollars ($1,-
000.00) with interest from March 20, 1924, until paid, One 
Hundred Dollars ($100.00) with interest from July 
page 8 } 11, 1924, until paid, Four Hundred Thirteen Dol-
lars and Thirty-Three Cents ($413.33) as costs and · 
attorneys' fees expended in behalf of G. D. Horner, J. V. 
Moore, W. D. Williams, E. M. Kellogg, John T. Daniel and 
,J. A. Byrd as endorsers on the said note, in the suit of Otto 
Lowe, trustee in bankruptcy for T. G. Fisher, against your 
complainant in the U. S. District Court for the District of 
Maryland, and ten per centum attorneys' fees of the princi- · 
pal sums due on the said note of Eleven Hundred Dollars 
($1,100.00) as well as all costs and a reasonable attorneys' 
fee to your complainant's attorneys in this suit and behalf 
expended;' and that your complainant may have all such fur-
ther., and other, and general relief in the premises as the 
nature of the ca.se may require, or to equity shall seem meet. 
THE FIRST NATIONAL BANK OF ST. MARY'S, 
By W. A. DICKINSON, 
J. BROOKS MAPP, 
Its Attorneys. 
i4 Supreme Court of Appeals of Virginia. 
And now on this day, to-wit, September 17, 1926;the Court 
entered the following decree : 
This ca.use came on this day to be heard upon the entries 
at Rules, the complainant's bill, the demurrer thereto this day 
filed by leave of Court. · 
page 9 } Whereupon it is adjudged, ordered and decreed 
that said demurrer be, and the same hereby is, over-
ruled. It is further adjudged, ordered and decreed that the 
defendants, G. D. Horner, J. A. Byrd, W. D. Williams, John 
'r. Daniel and E. M. ICellogg do pay to the complai~ant, The 
First National Bank of St. Mary's, of LeonardtoWn., Mary-
land, the· sum of Eleven Hundred Dollars ( $1,100.00) with 
interest on One Thousand Dollars ($1,000.00) thereof from 
~f.arch 20, 1924, and interest on One Hundred Dollars 
. "($100.00) thereof from July 11, 1924, and the sum of One 
Hllndred and Ten Dollars ($110.00) same being the 10% col-
lection fee provided for in the note of which said Eleven 
Hundred Dollars ($1,100.00) is a part. 
And the defendants, G. D. Horner, J. A. Byrd, W. D. Wil-
liams, J"ohn T. Daniel, J. V. Moote and E. M. Kellogg, hav-
ing sigilified their intention of applying to the Supreme 
Court of Appeals for an appeal from this decree, it is or-
dered that same be suspended for sixty (60) days from this 
date, upon the execution by the said defendants, or some one 
for them, with good security, of a suspending bond in the 
penaltY of One Thousand Dollars ($1,000.00). All of which 
is certified to the Clerk of this Court to be entered. 
' And the Court reserves, etc. 
· page 10 ~ Defendants' Demurrer referred to in the fore-
going decree is as follows : 
The defendants, G. D. Horner, J. A. Byrd, vV. D. Williams, 
·John T. Daniel, J. V. Moore and E. M. Kellogg; demur to 
the plaintiff's bill, and assign the following as the grounds 
·of their demurrer: 
PIRST : Ti1e alleged cause of actiori is not cognizable in a 
court of equity. 
RECOND: The said bill fails to disclose any cause of action 
against these defendants. 
rrRIRD: The said bill shows on its face that the note of· 
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Two Thous~nd ( $2,000.00) Dollars of December 21, 1923, 
was duly paid and cancelled, and that, accordingly, there is 
no liability upon these defend~nts as to such note or any 
part thereof. 
page 11 ~ Virginia, 
JAMES E. HEATH, 
Attorney for Defendants. 
County of Northampton, to-wit: 
I, Geo. T. Tyson, Clerk of the Circuit Court of Northamp-
ton County, Virginia, do hereby certify that the foregoing is 
a true transcript of the Record and Proceedings in the Chan-
cery cause of The First National Bank of St. Mary's of 
Leonardtown, Maryland, vs. G. D. Horner, et als., in said 
Court. And I do further certify· that the notice required by 
Section 6339 of the Code of Virginia has been duly given 
and accepted by counsel. 
Given under my hand as Clerk of said Court, this 16th day 
of October, A. D., 1926. 
GEO. T. TYSON, Clerk, 
By H. H. ADAMS, D'y Clerk. 
A Copy-Teste : 
H. STEW ART JONES, C. C. 
':' "·. - -~ ·.• .. :.·...:..~ 
•t" 
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